United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED AUGUST 23, 1932 


PRINTED SEPTEMBER 26, 1932 





a 

Mi 

im 

1 1 j hi 






Court of Appeals of the District of Columbia 

APRIL TERM, 1932 

No. 5769 ! 


AMERICAN SURETY COMPANY OF NEW YORK, 

A CORPORATION, APPELLANT, 

vs. 

W. H. OWENS, TRUSTEE IN BANKRUPTCY OF 
MELTON J. GRAY, TRADING AS GRAY ARTESIAN 
WELL COMPANY; CHARLES F. ADAMS, SECRE¬ 
TARY OF THE NAVY; RANDALL BELL, SHEP¬ 
PARD COBB, AND A. G. RUNYAN, COPARTNERS, 
TRADING AS RUNYAN-COBB BOILER WORKS, 
APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . I a 1 

Bill . 1 2 

Amended bill of complaint. 3 4 

Answer of Charles F. Adams to bill as amended. 4 5 

“A” . Is 8 

Decree pro eonfesso. &c. 10 9 

Decree making pro eonfesso absolute. &c. jlO 9 


Motion for leave to file bill of intervention: bill in interven¬ 


tion: fiat. 

Exhibit “A”. 

R-1. 

R-2. 

R-3. 

B-4. 

Judd & Detweiler (Inc.). 




Printers. Washington. D. C., August 24. 1932. 















11 


INDEX. 


Original 


Exhibit B-5. 24 

B-6. 25 

C. 2G 


Motion to vacate tinal decree pro eonfesso 


Notice . 28 

Memorandum of court. 28 


Order modifying order making absolute decree pro eonfesso. 
&c.'. 


Appeal noted by plaintiff and supersedeas fixed. MS 

Memorandum: Undertaking on appeal to act as a super¬ 
sedeas approved and lihsl. MS 

Assignments of error. Mil 

Appellant’s designation of record. MP 

Appellees’ designation of record. 4<) 

Clerk’s certificate. 42 


Print 

21 

21 

22 

•>•> 

23 

24 


33 

MM 

M4 

M4 

M4 


m: 


MC 














Court of Appeals of the District of Columbia 


No. 5769. | 

American Surety Company of New York, a (Corporation, 

Appellant, 

vs. 

W. H. Owens, Trustee in Bankruptcy, &c.| et al. 


a Supreme Court of the District of Columbia. 

I 

In Equity. 

No. 53248. 

I 

American Surety Company of New York, a Corporation, 

Plaintiff, ! 

VS. 

Melton J. Gray, Trading as Gray Artesian Well Company, 
and Charles F. Adams, Secretary of the ^ T avy, De¬ 
fendants. | 

| 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in isaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed, and proceedings had in the tibove-en- 
titled cause, to wit: 


1—5769a 


2 
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1 Bill. 

Filed August 7, 1931. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 53248. 

American Surety Company of New York, a Corporation, 

Plaintiff, 

vs. 

Melton J. Gray, Trading as Gray Artesian Well Company, 
and Charles F. Adams, Secretary of the Xavv, De- 
fendants. 


To the Supreme Court of the District of Columbia, holding 

Equity Court : 

Plaintiff states as follows: 

1. Plaintiff is a corporation organized under the laws 
of the State of New York, having its principal office at 100 
Broadwav, Xew York Citv, Xew York, and brings this suit 
in its own right. 

2. Defendant 1 Melton J. Grav is a citizen of the United 

% 

States residing in Pensacola, Florida, doing business as 
the Gray Artesian Well Company, and is sued herein in 
his own right. 

Defendant Charles F. Adams is a citizen of the United 
States residing temporarily in the District of Columbia* 
and is sued herein in his official capacity as Secretary of 
the Xavv. 

3. That heretofore, to-wit, on or about November 8th, 
1930, defendant Melton J. Gray entered into a contract 
with the United States for drilling an artesian well at the 
Xaval Air Station, Pensacola, Fla. he to furnish all the 
labor and materials necessary for that purpose, and on or 
about the same date executed his bond in the penalty of 
$3,940, with plaintiff as surety thereon, conditioned for the 
faithful performance of said contract, and for the prompt 
payment of all claims for labor and materials furnished 
him in and about the performance of said contract. 
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| 

4. That said contract was completed by said de- 

2 fendant M. J. Gray, and the work accepted by the 
United States; that the sum of $2,724.23, or there¬ 
about, has been ascertained by the United States to be due 
him in settlement of his account as such contractor; and 
that a check, or checks aggregating that amounf, have been 
drawn and issued, or are about to be drawn land issued, 
under the direction of defendant Secretary of tjie Navy, to 
said contractor, or his assignee or legal representative, in 
pavment of the amount so ascertained to be due him bv the 
United States in the premises. 

5. That said defendant Melton J. Gray is completely in¬ 
solvent, and has neglected and refused to pay accounts 
aggregating the sum of, to-wit, $5,000, for labor and ma¬ 
terials furnished him in the performance of his said con¬ 
tract. 

6. That said defendant Melton J. Gray, or 
or legal representative, is endeavoring to get 
said check or checks aggregating the sum of 
thereabout, and that, if successful therein 
intend to use the proceeds of such check or checks for pur¬ 
poses other than the payment of the claims for which plain¬ 
tiff is bound as surety on said bond. 

The premises considered, plaintiff prays as follows: 

I. That a summons be issued requiring defendants 
named in the caption hereof to appear and answer the 
allegations of this bill. 

II. That defendant Charles F. Adams, Secretary of the 
Navy, his agents and subordinates, be enjoined from 
delivering, and said defendant M. J. Gray, h|is agents 
attorneys, assigns, or legal representatives, be| enjoined 
from receiving said check or checks aggregating said sum 
of $2,724.23 or thereabout. 

III. That a temporary restraining order be 'issued to 
prevent delivery of said check or checks to defendant 
Melton J. Gray, his agents, assigns, attorneys, or legal 

representative. 

3 IV. That a receiver be appointed to take posses¬ 
sion of said check or checks, and under the super¬ 
vision of this court, apply the proceeds thereof, as far as 
may be necessary, to the payment of just claims bn plain¬ 
tiff’s said bond, and to the costs of this suit. 


h s assignee 
possession of 
$2,724.23, or 
liel or they, 
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V. That such other, further, and general relief may be 
granted plaintiff as the nature of its case may require and 
to the court shall seem meet. 

AMERICAN SURETY COMPANY OF 
NEW YORK, 

Bv L. BERT NYE, 

Resident Vice-President. 


CHAPMAN W. MAUPIN, 

Attorney for Plaintiff. 

Amended Bill of Complaint. 

Filed September 16,1931. 


To the Supreme Court of the District of Columbia, holding 
Equity Court: 

Plaintiff states as follows: 

1. That the defendant W. H. Owens is a citizen of the 
United States and a resident of the State of Florida, and 
is sued herein in liis official capacity as trustee in bank¬ 
ruptcy of the defendant Melton J. Gray. 

The premises considered, plaintiff prays as follows: 

(1) That the said W. II. Owens, trustee in bankruptcy, 
be made a party defendant to this suit, and required to 
answer the allegations of the bill of complaint herein. 

(2) That such other, further and general relief be 
granted to plaintiff as the nature of its case may 

4 require and to the court shall seem meet. 

AMERICAN SURETY COMPANY OF 
NEW YORK, 

Bv L. BERT NYE, 

Rcsident Vice-President. 


District of Columbia, To wit: 

L. Bert Nve makes oath and savs that he has read the 
foregoing amended bill of complaint by him subscribed 
and knows the contents thereof, and that he verily believes 
the statements contained therein to be true. 

L. BERT NYE. 
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O 


Subscribed and sworn to before me this 16th day of 
Sept., 1931. | 

[seal.] CHAS. W. PECKHAM, 

Notary Public, D. C. 

Xo objection to filing hereof. 

LEO A. ROVER, 

U. S. Attorney, Atty. for 
Secretary of the Navy . 


i 

September 16 th, 1931. 


Let this amended bill of complaint be filed. 

By the Court: 

ALFRED A. WHE|\T, 

Chief r Justice. 

\ 

Answer of Charles F. Adams to Bill as An\ended . 

Filed October 20, 1931. 


three of 
this de- 


. 

The defendant, Charles F. Adams, for his ans\jer to the 
bill of complaint as amended, respectfully represents: 

1. That he admits the allegations of paragraph one of 

said bill and of paragraph one of the amendment to the 
bill of complaint. | 

2. That he admits the allegations of paragraph two of 

said bill. 1 

3. That he admits the allegations of paragraph 

the bill. 

5 4. Concerning paragraph four of the bill, 

fondant says that the work under the contract re¬ 
ferred to in paragraphs three and four of tlicj bill of 
complaint was completed on July 10, 1931, and was ac¬ 
cepted as satisfactory as of that date; that the thtal con¬ 
tract price under said contract was $15,243.00, of which 
the amount of $12,518.93 has been paid to the defendant, 
Melton J. Gray, trading as the Gray Artesian Wtjll Com¬ 
pany; that said payment was made in six separate pay¬ 
ments by vouchers numbered 1 to 6, inclusive; that an 
unpaid balance of $2,724.07 is now due and payable under 
said contract; that representing this amount, voucher No. 
7, in the sum of $1,199.76 and voucher No. 8 in tjhe sum 
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of $1,524.31 have been executed and are now in the pos¬ 
session of the Bureau of Yards and Docks of the Xavv 

* 

Department, and that the delivery of the aforesaid vouch¬ 
ers has been and will be withheld until this defendant has 
direction and authority from the court respecting what 
disposition shall be made of them. 

5. Answering paragraph five of the bill this defendant 
says that he has no information concerning the specific 
allegations thereof; but that he is advised and therefore 
avers that the defendant Melton J. Gray, trading as the 
Gray Artesian Well Company, was, on July 21, 1031, ad¬ 
judicated a bankrupt, in the District Court of the United 
States for the Northern District of Florida, and that, in 
said Bankruptcy cause, one W. II. Owens was appointed, 
and on or about August 11, 1931, qualified as trustee of 
said bankrupt's estate, as shown by a copy of tin* certifi¬ 
cate of the Clerk of said Court hereto attached marked 
Exhibit “A”, and made a part hereof; and that said trus¬ 
tee has been made a party to this suit. 

G. For his answer to paragraph six of the bill of com¬ 
plaint this defendant has no information sufficient 
G to form a belief as to the truth of the allegations 
thereof: but he avers that certain persons and com¬ 
panies claiming to be sub-contractors and material-men 
engaged by said Melton J. Gray in the performance of the 
contract aforementioned, have brought their claims to the 
attention of this defendant and of the Navy Department; 
that said claimants are: 

(a) National Cast Iron Pipe Company, represented by 
Bradley, Baldwin, All and White, Birmingham, Alabama. 
(Amount of claim not stated.) 

(b) Westinghouse Electric and Manufacturing Company, 
represented by Watson, Pasco and Brown, Pensacola, 
Florida. (Amount of claim $374.G4.) 

(c) Ferriss-Lee Lumber Company, represented by John 
M. Coe, Pensacola, Florida. (Amount of claim, $130.40.) 

(d) Runyon-Cobb Boiler Works, represented by William 
Fisher, Pensacola, Florida. (Amount of claim, $2,951.94.) 

(e) T. D. Brux Company, represented by William Fisher, 
Pensacola, Florida. (Amount of claim, $111.65.) 

(f) Walter A. Taylor, Hammond, Louisiana. (Amount 
of claim $400.00.) 
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7. For further answer defendant says tha|t he has no 
right or interest in the sums represented by the aforesaid 
vouchers 7 and 8, other than to pay said sums tb tlie person 
or persons lawfully entitled to the same; that lie is in the 
position of stakeholder of the said sum and is not able and 
should not be required to decide to whom the said amount is 
payable; and that in the event that he should make payment 
to a person or persons not legally determined to be entitled 
thereto, this defendant may be required to pay ijmid sum or 
sums personally to the lawful claimant ; that ainong those 
who apparently have some claim or interest in sai|d funds are 
the persons named in paragraph six of this ajnswer; the 
trustee in bankruptcy, W. H. Owens; the American Surety 
Company of New York, and possibly others of whose claims 
or rights this defendant is not aware. And lie further 

savs that he has not had anv agreement, uiiderstand- 
7 ing, collusion or commitment with any of the persons 
named, or with any person, persons or corporations 
concerning the subject matter of this suit. 

8. Finally, this defendant says that he is ready, willing, 
and able to pay the sum of $2,724.07 aforesaid into the 
registry of the court, or to a receiver appointed by the 
Court, upon an order of the Court duly entered. 

Wherefore, the premises considered, the defendant 
prays: 

1. That the other parties to this suit be requireq to inter¬ 
plead concerning the aforesaid amount of $2,724.07. 

2. That this defendant be authorized and directed to 
pay said sum into the registry of the Court, or to such 
person or persons as the Court may direct, to be held in 
custodia legis until the determination of this s|uit; and 
that the receipt of the Clerk of the Court or of sulch other 
person named by the Court be a full discharge ofi the lia¬ 
bility of this defendant and of the United States in the 
premises; and that this defendant thereupon be discharged 
as a party in this proceeding. 

3. And for such other and/or further relief as to the 
Court mav seem just and proper. 

C. F. ADAMSj, 
Secretary of the Navy. 
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District of Columbia, ss: 

I, C. F. Adams, solemnly swear that I am the Secretary 
of the Navy of the United States, and the defendant named 
in the above entitled cause, that I have read the foregoing 
answer by me subscribed, and know the contents thereof, 
and verilv believe the same to be true. 

! CHAS. F. ADAMS. 

8 Subscribed and sworn to before me this 15th day 

of October, A. D. 1931. 

[seal.] RALPH E. DAY, 

Notary Public, D. C. 

My commission expires January 9, 1936. 

LEO A. ROVER, 

United States Attorney; 

WM. A. GALLAGHER, 

Assistant United States Attorney, 

Attorneys for Defendant C. F. Adams. 

“A.” 

D. C. Form No. 30. 

United States of America, 

Northern District of Florida, ss: 

I, F. W. Marsh, Clerk of the United States District Court 
in and for the Northern District of Florida, do hereby 
certify that W H. Owens, has been duly appointed trustee 
of the estate of Melton J. Gray, in his individual right, trad¬ 
ing as Grav Artesian AVell Co., and has given bond with 
Sureties for the faithful performance of his official duties, 
in the amount fixed by Order of Court which bond has 
been approved. 

Now remaining among the records of the said Court in my 
office. 

In testimonv whereof I have hereunto subscribed mv name 
♦ % 

and affixed the seal of the aforesaid Court, at Pensacola, 
Florida, this lltli dav of August, A. D. 1931. 

F. W. MARSH, 

Clerk, 

By EUGENIA M. COSNAHAN, 

Deputy Clerk. 
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9 Decree pro Confesso, &c. 

Filed October 27,1931. 

****** 

It appearing to the court that more than thirty days have 
elapsed since service of summons to answer the original 
and amended bill of complaint herein was had on the de¬ 
fendants Melton J. Gray and W. H. Owens, and that neither 
of said defendants has tiled an answer, or other defence, to 
said bill, it is, this the 27th day of October, 1931, 

Ordered that said original and amended bill of complaint 
be taken pro confesso as to each of said defendants: 

And it appearing from the answer of defendant Secretary 
of the Navy that he is willing and ready to pay into the 
registry of the court the balance ($2,724.07) of tl|ie contract 
price of the work referred to in the bill, to be adjudicated 
by the court in favor of such party to this suit a|s may ap¬ 
pear entitled thereto, it is further, | 


Ordered that defendant Secretary of the Navv 


be, and he 


is hereby authorized to pay said balance into the registry 
of the court, such payment, when made, to operate as a 
discharge in full of any and all liability of the Unitled States, 
under the contract referred to in the bill, to the defendant 
Melton J. Gray, or to any person claiming by, through or 
under him. 

Bv the Court: 

ALFRED A. WHEAT, 

Chief Justice . 

Approved on behalf of defendant Secretary of tint? Navv. 

LEO A. ROVER, j 

United States Attorney , 
Per WM. A. GALLAGHEjR, 

Asst. U. S. Disi. Atty. 

10 Decree Making pro Confesso Absolute , <£c[ 

Filed November 30, 1931. 


It appearing that the defendants Melton J. Gray and W. 
. Owens have not moved to vacate the decree pro confesso 


H 

entered herein against them on the 27th day of 
1931, it is, this the 30th day of November 1931, 

2—5769a 


October, 
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Ordered that the said decree pro confesso be, and the 
same hereby is, made absolute. And it further appearing 
that the balance due by the United States to the defendant 
Melton J. Gray on the contract referred to in the bill, to-wit, 
the sum of $2,724.07 has been deposited by the Secretary 
of the Xavv in the registry of the court to the credit of this 
cause, it is further, 

Ordered that the said sum of $2,724.07 be retained in the 
registry of the court until such time as it shall satisfactorily 
appear that the plaintiff has paid into the registry of the 
District Court of the United States for the Northern Dis¬ 
trict of Florida, the penalty of its bond, referred to in the 
bill, for distribution pro rata among those who shall estab¬ 
lish in said court their unpaid claims for labor and ma¬ 
terials furnished the defendant Melton J. Gray, in the per¬ 
formance of his said contract—the said sum less the charge 
of one per cent thereof, to be and remain an indemnity pro 
tanto to plaintilT on account of any loss or liability which 

it mav have sustained as surety on the bond of said con- 
» • 

tractor, Melton J. Gray. 

By the Court: 

ALFRED A. WHEAT, 

Chief Justice. 

Approved on behalf of U. S. 

LEO A. ROVER, 

! U. S. Attorney. 

WM. A. GALLAGHER, 

Asst. U. S. Attij. 

11 Motion for Leave to File Bill of Intervention. 


Filed February 15, 1932. 


Now come Randall Bell, Sheppard Cobb and A. G. Run¬ 
yan, co-partners trading as Runyan-Cobb Boiler Works 
and doing business in the Citv of Pensacola, State of 
Florida, by their attorneys William H. White, Jr., and H. 
Lee Boatwright, Jr., and move the Court for leave to tile 
their bill of intervention in the above-entitled cause. The 
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grounds of this motion are set forth in the bill of interven¬ 
tion which is attached hereto. 

WILLIAM H. WHITE, Jr., 

H. LEE BOATWRIGHT, Jr., 

Attorneys for Petitioners . 


Leave granted this loth dav of Februarv, 19j>2. 

PEYTON GORDON, 

Justice. 

Bill in Intervention. 


Now come Randall Bell, Sheppard Cobb and A. G. Run¬ 
yan, co-partners trading as Runvan-Cobb Boiler Works and 
doing business in the City of Pensacola, State of Florida, 
by their attorneys William H. White, Jr., and H. Lee Boat¬ 
wright, Jr., and by leave of this Court first had and ob¬ 
tained file this their bill in intervention in the above en¬ 


titled cause on behalf of themselves and others similarly 
situated. As the grounds of their intervention, your peti¬ 
tioners allege and show as follows, to wit: } 

1. That your petitioners are citizens of the United States 
residing and doing business in Pensacola, Florida, and are 
co-partners trading under the firm name of Runyan-Cobb 
Boiler Works. 

12 2. That by Bill of Complaint filed August 7, 1931, 

the plaintiff in the above entitled cause, American 
Surety Company, alleged that on or about November 8, 
1930, the defendant, Melton J. Gray, entered into a contract 
with the United States Government for drilling an artesian 
well at the Naval Air Station, Pensacola, Florida, and that 
said contract provided that the defendant should furnish 
all the labor and materials necessary for the purpose; that 
on or about the same date the defendant, Melton| J. Gray, 
executed his bond in the penalty of $3,940, as required by 
an Act of Congress of August 13, 1894, as amended by an 
Act of Congress of February 24, 1905. | 

3. That the said complaint further alleged that tjhe plain¬ 
tiff, American Surety Company, was the surety on the bond 
executed by the said Melton J. Gray, as principal, and by 
the plaintiff, as surety, and delivered in connection with 
the said contract between the said Melton J. Grav and the 
United States, which bond was conditioned for th"d faithful 
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performance of the said contract and for the prompt pay¬ 
ment of all claims for labor and materials furnished the 
said principal in the prosecution of the work provided for 
in said contract. That a copy of the said bond is attached 
hereto (marked Exhibit A) and prayed that it be read as a 
part hereof. 

4. That by said bill of complaint the plaintiff, American 
Surety Company, alleged that the defendant, Melton J. 
Gray, was insolvent, and sought to enjoin the defendant, 
Charles F. Adams, Secretary of the Xavy, from paying to 
the defendant, Milton J. Grav, and or his assignee or legal 
representative, any portion of the sum of Twenty-Seven 
Hundred Twenty-Four and 07 100 ($2724.07) Dollars, 
which constituted the balance unpaid of the contract price 
for work performed by the said Melton J. Gray under the 

said contract with the United States Government, 
13 and to require the payment of the said balance un¬ 
paid on the contract price into this Court. That by 
an amended bill of complaint tiled September 16, 1931, W. 
H. Owens, as Trustee in Bankruptcy of Melton J. Gray, 
was made a party defendant. 

5. That on October 20, 1931, the defendant, Charles F. 
Adams, Secret a rv of the Xavv, tiled his answer admitting 
the balance of Twenty-Seven Hundred Twenty-Four and 
07 100 ($2724.07) Dollars was due and owing to Melton J. 
Grav on account of the said contract with the United States 
and that certain persons and companies claiming to be sub¬ 
contractors and material men engaged by said Melton J. 
Gray in the performance of his said contract had brought 
their claims to the attention of the Xavy Department 
among which said claims was the claim of this petitioner. 
And the said answer further alleged that the defendant, 
Secretarv of the Xavv Charles F. Adams, had no interest 


in the said fund of Twentv-Seven Hundred Twentv-Four 

• * 

and 07 100 ($2724.07) Dollars other than that the same 
should be paid to such person or persons entitled thereto. 
That on October 27, 1931, this Court entered a decree pro 
confesso. and ordered the defendant. Secretary of the Xavy 
Charles F. Addms, to pay the aforesaid sum into the Regis¬ 
try of the Court. 


6. That on Xovember 30, 1931, upon failure of the de¬ 
fendants to file an answer or other defense, an order was 
entered by this Court making the decree pro confesso abso- 
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Into; and that said order provided that thej said fund 
of Twenty-Seven Hundred Twenty-Four ahd 07/100 
($2724.07) Dollars, less 1% thereof, be held in tl^e Registry 
of this Court until such time as it shall satisfactorily 
appear that the plaintiff shall have paid into th|e Registry 
of the District Court of the United States for the Northern 
District of Florida the penalty of its said bond, the said 
fund of Twenty-Seven Hundred Twentyl-Four and 
14 07 100 ($2724.07) Dollars to be and remain an in¬ 

demnity pro tanto to plaintiff on account J>f any loss 

or liabilitv it mav have sustained as snretv on said bond of 
• • • 

said contract. That so far as the record shows the plain¬ 
tiff has produced no evidence to show that it has paid into 
the United States District Court for the Northern District 
of Florida the penalty of the said bond; and that the said 
fund is still in the Registry of this Court. 

7. On information and belief your petitioners allege that 
the defendant, Melton J. Gray, is insolvent and unable to 
pay the bills and accounts due for labor and materials fur¬ 
nished him in and about the performance of the said con¬ 
tract which were covered bv the said bond descr bed here¬ 


tofore in paragraph 3 and to which reference is ir>w made; 
that the total unpaid claims and accounts against the said 
Melton J. Gray for the payment of which the said bond, on 
which the American Surety Company is surety, was given 
as security, amount to more than Five Thousand Seventy- 
Fight ($5*078.00) Dollars, exclusive of interest. That your 
petitioners’ claim is in the sum of Twenty-Nine Hundred 
Fifty-One and 94/100 ($2951.94) Dollars which is justly 
due and owing by the said Melton J. Gray to your peti¬ 
tioners for labor and material furnished by your petitioners 
to the said Melton J. Gray at his request and used by the 
defendant, Melton J. Gray, in and about the performance 
of the said contract between said Gray and tin} 4 United 
States. That attached hereto and made a part hereof are 
copies of the invoices (a total of Six (6) pages marked 
Exhibits B1 to B0, inclusive) and of the statement (marked 
Exhibit C) showing the amounts due from said Melton J. 
Gray to your petitioners. That the said invoices and 
statements trulv, aecuratelv and eorrectlv set forth the 
items and the agreed prices thereof, and the amouijit of the 
indebtedness of said Melton J. Gray to petitioners; and on 
information and belief your petitioners aver that the cor- 
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rectness of said invoices and statements have never 
15 been questioned. And that all of the labor and ma¬ 
terials charged for were furnished to and used bv 
Melton J. Gray in the prosecution of the work provided for 
in his said contract with the United States. 

8. That the penalty of plaintiff’s bond, to wit: Thirty- 
Nine Hundred Forty ($3940.00) Dollars, is insufficient to 
pay the total of the labor and material claims constituting 
just claims on the plaintiff’s said bond. And that the 
greater portion of the fund of Twenty-Seven Hundred 
Twenty-Four and 07/100 ($2724.07) Dollars in the Regis¬ 
try of this Court is needed to supplement the amount of 
the penalty of plaintiff’s said bond in order to pay the 
said labor and material claimants in full. And that vour 
petitioners and other creditors similarly situated are en¬ 
titled to have the said fund applied on account of their 
labor and material claims against Melton J. Gray, the 
penalty of plaintiff’s bond being insufficient of itself to 
pay all of the labor and material claims. 

9. That in fact and in law the plaintiff is not entitled 
to the said fund in the Registry of this Court or any part 
thereof until and unless all claims for labor and materials 
which were furnished to the contractor for the prosecution 
of the work under said contract with the United States 
Government, which said contract was covered by the bond 
on which the plaintiff, American Surety Company, is 
surety, have been fully paid and satisfied. 

10. That the petitioners have not hitherto prayed for 
leave to intervene for the following reasons, to wit: the 
prayer in plaintiff’s complaint is that the Twenty-Seven 
Hundred Twenty-Four and 07 100 ($2724.07) Dollars be 
applied under the supervision of this Court so far as may 
be necessary to the payment of just claims on the plain¬ 
tiff’s said bond and the costs of this suit. Further, 

lb’ the plaintiff has caused two claims for labor and ma¬ 
terials, other than petitioners’, to be paid in full. And 
by reason of the prayer in the Bill of Complaint and of 
the action by the plaintiff in paying in full two of the bills 
for labor and materials, which two bills are in the same 
category as the bill of the petitioners, the petitioners were 
led to believe that the plaintiff would not in this proceed¬ 
ing take any step to appropriate to itself the Twenty- 
Seven Hundred Twenty-Four and 07/100 ($2724.07) Dol- 
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non tod and 


lars, at least until it had settled in full with 0ie material 
and labor claimants. And that it was only within the last 

• I 

two weeks that the petitioners learned of the entry of the 
order of this Court of November 30, 1931, and 'that formal 
notice of the pendency of the above-entitled] cause has 
never been served upon your petitioners. 

Wherefore these petitioners pray: 

I. That the order of November 30, 1931, be v 
set aside so far as it adjudicates the right of tjlie plaintiff 
to the fund of Twenty-Seven Hundred Twenty-Four and 
07/100 ($2724.07) Dollars as against these interveners. 

II. That said fund be retained, and remain, in] the Regis¬ 
try of this Court until the rights of the parties td the action 
against said Melton J. Gray, which is now pending in the 
District Court of the Northern District of Florida, are 
adjudicated: and that the said fund thereupon be applied 
in satisfaction pro rata of the unpaid claims of jyour peti¬ 
tioners and other creditors similarly situated; c^r that the 
said fund in the Registry of this Court be transmitted to 
the United States District Court for the Northern District 
of Florida to be applied by the said District Cou|t in satis¬ 
faction of claims against the defendant, Melton J. Gray, 
in such manner as to the said District Court ^nay seem 

meet and proper. 

17 III. That the plaintiff and the defendants, named 
in the caption hereof, other than the defendant 
Charles F. Adams, Secretary of the Navy, who Heretofore 
answered as a stakeholder only of the fund in question, be 
required to appear and answer the allegations of this Bill 
of Intervention, and that process be issued requiring such 
appearance and answer. I 

IV. That such other, further and general relief may be 
granted the interveners as the nature of their c|ase may 
require and to the Court shall seem meet. 

RANDALL BELL, 


SHEPPARD COBB, and 
A. G. RUNYAN, 

Copartners , Trading as 
Runyan-Cobb Boiler 1 forks, 
By RANDALL BELL, j 

A Partner. 

WILLIAM H. WHITE, Jr., 

H. LEE BOATWRIGHT, Jr., 

Attorneys for Petitioners. 
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State of Florida, 

Eseam b la Co unty: 

I, Randall Bell, being first duly sworn, on oath depose 
and say: 

That I am a member of the firm of Runvan-Cobb Boiler 
Works, a Co-partnership composed of myself, Sheppard 
Cobb, and A. G. Runyan, and doing business in the City 
of Pensacola, State of Florida; that I was duly authorized 
to execute, and did execute, the foregoing Bill in Interven¬ 
tion on behalf of the said firm, your petitioners therein; 
that I have read the said Bill to which this affidavit is at¬ 
tached; and that the matters and facts therein set forth 
are true to the best of my knowledge and belief, and this 
I verilv believe. 

RANDALL BELL. 

18 Subscribed and sworn to before me this 12th day 
of Februarv, 1932. 

[seal. 1 ‘ CLYDE M. WHITE, 

X of ary Public. 

My commission expires 11/19/32. 

Exhibit “A”. 


(Copy.) 

6288. 


Standard Government Form of Performance Bond (Con¬ 
struction or Supply). 

Know all men by these presents, That we, Melton J. 
Gray, an individual, trading as Gray Artesian Well Com¬ 
pany (See Instructions 4, 5, and 7), as principal, and 
American Surbty Company of New York as Surety (See 
Instructions 2, 3, 4, and 7), are held and firmly bound 
unto the United States of America, hereinafter called the 
Government, in the penal sum of Three thousand nine hun¬ 
dred forty ($3,940.00) dollars lawful money of the United 
States, for the payment of which sum well and truly to 
be made, we bind ourselves, our heirs, executors, admin¬ 
istrators, and successors, jointly and severally, firmly by 
these presents. 
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The condition of this obligation is such that whereas 
the principal entered into a certain contract, hereto at¬ 
tached, with the Government, dated November 8th, 1930, 
for sinking a well, constructing a pump enclosure, and in- 
x ^ 11 * J the Naval 

h Specifi- 


stalling deep well pumping equipment therein, at 
Air Station, Pensacola, Fla., in accordance wi 
cation No. 6288. 

Now, therefore, if the principal shall well and 
form and fulfill all the undertakings, covenants, tjerms, con¬ 
ditions, and agreements of said contract during the origi¬ 
nal term of said contract and anv extensions thereof 

* 

19 that mav be granted bv the Government, with or 
without notice to the suretv, and during 
any guaranty required under the contract, and 


truly per- 


he life of 
shall also 


well and truly perform and fulfill all the undertakings, 


covenants, terms, conditions and agreements of 


anv and 


|is for the 
a public 
13, 1894, 
promptly 
ipal with 
ork jjro- 
Hzed ex- 


all duly authorized modifications of said contract that may 
hereafter be made, notice of which modifications to the 
suretv being herebv waived, and if said contract 
construction or repair of a public building or 
work within the meaning of the act of August 
as amended by act of February 25, 1905, shall 
make payment to all persons supplying the princ 
labor and materials in the prosecution of the v 
vided for in said contract, and any such autho 
tension or modification thereof, then, this obligation to be 
void; otherwise to remain in full force and virtue. 

In witness whereof tlie above-bounden parties have exe¬ 
cuted this instrument under their several seals his 15th 
day of November, 1930, the name and corporate seal of 
each corporate party being hereto affixed and these pres¬ 
ents duly signed by its undersigned representative, pur¬ 
suant to authoritv of its governing body. 

GRAY ARTESIAN AY ELL COM¬ 
PANY, 

By M. J. GRAY, [(seal.] 

(Individual Principal) Sole Ownelr, 

(Business Address:) Pensacolal Fla. 
AMERICAN SURETY COMPANY 
OF NEW YORK, 

(Corporate Surety j) 
(Business Address:) Neiv York , N. Y ., 
By J. V. RIERA, [^eal.] 

3 —5769a Atty-in-Fact. 
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In presence of— 

W. J. KELLY, 

(Address:) Pensacola , Fla. 

JOS. S. KIERX, 

( Addrcss:) Pensacola, Fla. 

(Affix corporate seal.) 

The rate of premium on this bond is $15.00 per thousand. 
Total amount of premium charged, $190.99. 

(The above must be filled in by corporate surety.) 


Xavv Department. 


Approved. 


1). F. SELLERS, 

Judge Advocate General. 


20 Exhibit B-l. 

Sheppard Cobb. A. G. Runyan. Randall Bell. 

Pensacola, Fla., December 31, 1930. 

Acct. X. A. S.—Job 7-289-3-1. Water System. Specification 

#628S. Contract X O Y—934. 


Gray Artesian Well Company, City, to Runyan-Cobb Boiler 

Works, Dr. 


Boiler Work—Tanks. 


Mill and Locomotive Work a Specialty. 


Acetylene and Electric Welding. Manufacturers of Retorts. 


Palafox and Pine Sts. Phone 420. 


Dec. 20. Making 40 ft. of casing 32" O. D. of 

genuine wrought iron sheets. Quota¬ 
tion based on “Armco": 4.50 per cwt. 

40 ft. @89.70.S3S8.00 

Wrought iron cost—9.00 cwt. or 
a difference of 84.50 cwt. 

5300# @4.56 cwt. 241.6S 


28. One tank of acetylene—264 ft. Tank 

Xo. 87051. 

Four (4) tanks of oxygen—8S0 ft. Tank 
Xos. 72254—SB 69983—346869— 
40408. 


8029.08 
13.20 


25.40 
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Putting bands on well casing. 

20 ft. of oxygen. 

10 ft. acetylene. 

10 7/8" x 3" rivets. 

2 1" bolts—6" long. 

2 tanks of oxygen—440 ft. @ .03c, Tank 

Nos. 41180-49374. 

1 tank of acetylene—252 ft. Tank No. 

2611. 

Welding holes in pump strainer. 

Driving 20 3/4" rivets and coupling well 
casing together, electric welding on job. 


7.95 

.60 

.50 

.48 

.4S 

13.20 

12.60 
IS.32 

19.95 


8742.36 


Exhibit B-2. 


i 

Sheppard Cobb. A. G. Runyan. Randall B^ll. 

! 

Pensacola, Fla., January 311, 1931. 

Acct. N. A. S.—Job 7-289-3-1. Water System. Specifica¬ 
tion #6288. Contract N O Y—934. 

Gray Artesian Well Company, City, to Runyan-Cofyb Boiler 

Works, Dr. 

Boiler Work—Tanks. Mill and Locomotive Work a Specialty. 
Acetylene and Electric Welding. Manufacturers of itetorts. 

i 

i 

Palafox and Pine Sts. Phone 420. ! 


Jan. 8. 
9. 
12. 


Electric welding 16" pipe at well. 

Welding couple on bands. 

Welding sleeve on pipe and building up 

on sleeve. 

30 ft. oxygen... 

10 ft. acetylene. 


824.00 
4.50 

5.65 

.90 

.50 


835.55 
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22 Exhibit B-3. 

Sheppard Cobb. A. G. Runyan. Randall Bell. 

Pensacola, Fla., February 20, 1931. 

Acct. N. A. S.—Job 7-2S9-3-1. Water System. Specifica¬ 
tion #62S8. Contract N 0 Y—934. 

Gray Artesian Well Co., City, to Runyan-Cobb Boiler 

Works, Dr. 

Boiler Work—Tanks. Mill and Locomotive Work a Specialty. 

Acetylene and Electric Welding. Manufacturers of Retorts. 
Palafox and Pine Sts. Phone 420. 

20. Getting information from inspector Mr. 

Cook, making drawings, etc., for anchor 
bolts, measuring for concrete floor and 
working at site on concrete work, put¬ 
ting in anchor bolts. S238.61 

23 Exhibit B-4. 

Sheppard Cobb. A. G. Runyan. Randall Bell. 

! Pensacola, Fla., February 24, 1931. 

Acct. N. A. S.—Job 7-289-3-1. Water System. Specifica¬ 
tion &628S. Contract X O Y—934. 

Gray Artesian Well Company, City, to Runyan-Cobb Boiler 

Works, Dr. 

Boiler Work—Tanks. Mill and Locomotive Work a Specialty. 

Acetylene and Electric Welding. Manufacturers of Retorts. 
Palafox and Pine Sts. Phone 420. 

24. Extending 32" well casing 20 5/8" and 
extending 16" pipe and welding on 

sleeve 


S54.20 
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24 Exhibit B-5. 

Sheppard Cobb. A. G. Runyan. Randall Bell. 

I 

Pensacola, Fla., April 30, 1931. 

Acct. N. A. S.—Job 7-289-3-1. Water System. Specifica¬ 
tion #6288. Contract N 0 Y—934. 

Gray Artesian Well Company, City, to Runyan-Cobb Boiler 

Works, Dr. 

Boiler Work—Tanks. Mill and Locomotive Work a Specialty. 
Acetylene and Electric Welding. Manufacturers of Retorts. 
Palafox and Pine Sts. Phone 420. 

I 

April 17. Electric welding bearings. $15.20 

25 ft. of oxygen. .75 

10 ft. acetylene. .50 


Exhibit B-6. 

Sheppard Cobb. A. G. Runyan. Randall Bell. 

Pensacola, Fla., May 20, 1931. 


Acct. N. A. S.—Job 7-289-3-1. Water System. Specifica¬ 
tion #6288. Contract N O Y—934. 

Gray Artesian Well Company, City, to Runyan-Cobb Boiler 

Works, Dr. 

Boiler Work—Tanks. Mill and Locomotive Work a Specialty. 

Acetylene and Electric Welding. Manufacturers of Retorts. 

Palafox and Pine Sts. Phone 420. 

20. Furnishing steel and bolts, ed., and fabri- | 
eating building as per agreement. 

Erecting building on site complete in¬ 
cluding protected metal corrugated 
roofing and siding and metal window 
frames and wire inserted glass, etc — $1,864.77 






oo 


AMERICAN SURETY COMPANY OF NEW YORK VS. 


26 

Phone 420. 


Exhibit C. 


Notice. 


This statement shows your account as it stands on our 
Ledger the first of present month. 

Gray Artesian Well Company, City, to Runyan-Cobb Boiler 

Works, Dr. 


Machine Shop, Boiler Shop, Foundry Supplies, 

Electric Welding. 


Terms: 


Pensacola, Fla., June 30, 1931. 


1930. 

Dec. 31. To Balance per Statement Rendered.. . . 8742.36 


Jan. 31. To Bill Rendered. 35.55 

Feb. 20. 238.61 

24. 54.20 

April 30. 16.45 

May 20. 1,864.77 


82,951.94 


Please compare with your books. If not correct, report at 
once. 

We operate a completely equipped boiler shop. Work 
guaranteed. Electric welding (portable equipment). 

27 Motion to Vacate Final Decree pro Confesso\ 

Filed March 1, 1932. 

• ••*•** 


Conies now the defendant, W. II. Owens, Trustee in 
Bankruptcy of Melton J. Gray, appearing specially herein 
by his attorneys for the purpose of this motion only, and 
for no other purpose, and moves the Court to vacate the 
decree entered herein on November 30, 1931; and for cause 


therefor savs: 

1. That said decree is null and void and without legal 
effect, having been entered without personal service of 
process on said defendant, Owens, Trustee in Bankruptcy, 
within the District of Columbia. 
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2. That the Court was without jurisdiction to enter said 
decree, as the fund involved was not subject to disposition 
by this Court, the jurisdiction of the United States Dis¬ 
trict Court for the Northern District of Florida, sitting as 
a bankruptcy court, having attached prior to the! institution 
of this suit and prior to the entry of this decree, as is 
shown bv the record herein. 

3. That said decree is null and void in that there was no 

property or fund in the District of Columbia to sustain 
service of process by publication against defendant, AY. Ii. 
Owens, as trustee in bankruptcy. i 

4. That this Court was without jurisdiction jto declare 
the lien of plaintiff herein, and to enforce and protect same, 
if any exists; said jurisdiction being by law vested in the 
bankruptcy court in which the bankruptcy proceedings 
were instituted. 

5. That this Court was without jurisdiction to proceed 
herein without the consent of the bankruptcy coijrt. 

(>. And for other reasons to be advanced on the argu¬ 
ment. 

FRANK F. NFS BIT, 

LUCIEN H. AIFRCIFR, 
Attorneys ? for Defendant IF. II. 0teens, ^Trustee 
in Bankruptcy of Melton J. Gray, Appear- 
ing Specially. 

28 To Chapman AY. Alaupin, 

f)l02 14th Street X. AY., 

Attorney for Plaintiff: | 

Please take notice that the foregoing motion will be 
called to the attention of the Court five days after the serv¬ 
ice of the foregoing motion. 

FRANK F. NFS BIT, 

LUCIEN H. MERCIER, 
Attorneys for Defendant W. II. Gwens. 

Notice. 

To Chapman AV. Alaupin, 

Attorney for plaintiff: 

Please take notice that the points to be submitted in 
support of this motion, and the authorities intended to be 
used are attached hereto. The rules of the above entitled 
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Court require that if you oppose the granting of the above 
motion, vou, or vour counsel, shall within five davs from 
the date of service of a copy of this motion upon you, or 
such further time as the said Court may grant, or, as the 
parties to this suit may agree upon, file in reply with the 
clerk of said Court a statement of the points and authori¬ 
ties upon which you rely, and serve a copy thereof upon 
counsel for the defendant, W. II. Owens. 

FRANK F. XESBIT, 

LUCIEN H. MERCIER, 
Attorneys for Defendant IF. II. Owens. 

Memorandum of Court. 

Filed June 15, 1932. 

• •••••* 


The defendant Grav, trading as Grav Artesian Well 
Company of Pensacola, Florida, entered into a contract 
with the Government to sink an artesian well and install 
equipment therein at the Naval Air Station at Pensacola. 
He gave the usual bond conditioned upon the proper per¬ 
formance of the contract and the prompt payment to all 
persons supplying labor and materials in the prosecution of 
the work with the plaintiff, American Surety Company of 

New York as surety. The total contract price was 
29 about $15,000. The amount of the bond was $3,940. 

He had fully performed his contract on July 10, 
1931, and there was due him from the Government a bal¬ 
ance in the sum of $2,724.07. While there was due him 
but $2,724.07 he owed subcontractors who had furnished 
labor and materials more than $5,000. He thereupon filed 
a voluntary petition in bankruptcy in the District Court 
of the United States for the Northern District of Florida, 
and was adjudicated a bankrupt by said court July 21, 
1931, more than two weeks before this suit was instituted, 
and one W. H. Owens was appointed trustee in bankruptcy, 
August 11, 1931. 

After said adjudication the American Surety Company 
on August 7, 1931, filed this suit against Gray and Charles 
F. Adams, Secretary of the Xaw, alleging the insolvency 
of Gray, the completion of the contract, the amount due 
thereunder, and the sum due for labor and materials as 
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aforesaid; and further that checks had been drawn and is¬ 
sued or were about to be drawn and issued at the direction 
of the Secretary of the Navy in payment of tjlie balance 
due, and that if Gray or his representatives get possession 
of said checks they will use the proceeds thereof for pur¬ 
poses other than for the payment of claims for which the 
surety company is bound, and prays that the Secretary be 
enjoined temporarily and permanently from delivering the 
checks, and that a receiver be appointed to take possession 
of the same to “apply the proceeds thereof, as far as may 
be necessary, to the payment of just claims on plaintiff’s 
said bond,” etc. 

On September 16, 1931, said surety company filed an 
amended bill making Owens the trustee in bankruptcy 
party defendant. 

None of the parties was resident of or within the Dis¬ 
trict of Columbia, except the Secretary of the Navy, and 
no notice was given the creditors of the bankrupt. 

30 On October 1, 1931, Gray—almost three months 
after he had been adjudicated a bankrupt and the 
trustee in bankruptcy had been appointed—filed an answer 
to the bill in which he says he is unable to pay the bills 
amounting to $5,000, contracted for in the performance of 
his said contract. 

On October 20th the Secretary of the Navv filed his an- 

* * 

swer in which he admitted the amount was due the bankrupt 
as aforesaid, and that vouchers aggregating that: amount 
had been executed and were then in the possession of the 
Bureau of Yards and Docks of the Navy Department, but 

savs that deliverv thereof has been and will be withheld 

» * 

pending the direction of the Court as to the disposition to 
be made thereof, and that Gray had been adjudicated a bank¬ 
rupt on July 21st aforesaid, and that Owens had been ap¬ 
pointed trustee in bankruptcy and qualified; and gives the 
names of the subcontractors for material and labor furnished 
under said contract, residents of Florida, Alabama and 
Louisiana respectively, and the amounts of their respective 
claims, and prays that he be directed to pay the money due 
into the registry of the Court and that other parties to the 
suit be required to interplead. 

On September 24th and 25th, service by publication, as 
provided by Section 105 of our Code was made upjm Gray 
and Owens respectively by the United States Marshal for 

4—5769a 




26 


AMERICAN SURETY COMPANY OF NEW YORK VS. 


the Northern District of Florida, and on October 27, 1931, 
a decree pro confesso was taken against them, and on No¬ 
vember 30th the decree pro confesso was made absolute, 
and ordered 

That the said sum of $2724.07 be retained in the registry of 

the Court until such time as it shall satisfactorily appear 

that the plaintiff has paid into the registry of the District 

Court of the United States for the Northern District of 

Florida the penalty of its bomb referred to in the bill, lor 

distribution pro rata among those who shall establish in said 

Court their unpaid claims for labor and materials furnished 

the defendant, Melton J. Gray, in the performance of his 

said contract, the said sum, less the charge of one per 

31 centum thereof, to be and remain an indemnity pro 

tanto to plaintiff on account of any loss or liability 

which it mav have sustained as suretv on the bond of said 
• » 

contractor, Melton J. Grav. 

The Secretarv of the Navv, as authorized bv the decree of 
October 27th, had deposited in the Registry of the Court the 
said sum of $2724.07. 

The effect of this decree of November 30th was to give the 
surety company a lien on the $2724.07 upon its depositing in 
the Florida court the penalty of the bond, and also to make 
distribution of the funds belonging to the bankrupt *s estate 
—the suretv company standing to lose thereby but about 
$ 1 , 200 . 

On February 15, 1932, one of the creditors of the bank- 
rupt, who had furnished labor and materials, was granted 
leave to file an intervening petition in this ease, wherein it 
claimed $2,951.94 due and owing it and prayed that the order 
of November 30, 1931, be vacated in so far as it adjudicated 
the right of the surety company to the $2724.07 and that that 
fund be retained to pay those adjudicated in the bankruptcy 
court in Florida entitled to it, or that the fund be transmitted 
to said court to be applied as that court deemed proper to 
satisfy the claims against Grav. 

On February 19th, the surety company moved to dismiss 
the bill of intervention on the ground that the intervener 
has no interest in the fund involved in this suit and no rigid 
to be heard as to the disposition thereof. 

On March 1, 1932, Owens, trustee in bankruptcy, appear¬ 
ing specially, filed a motion to vacate the final decree pro 
confesso on the grounds, 
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1. That the decree is null and void as it was cjntered with¬ 
out personal service of process on Owens within the District 
of Columbia. 

3- 2. That the court was without jurisdiction to enter 

such decree as the fund involved was not subject to 
disposition by this Court, the jurisdiction of the United 
States District Court for the Northern District of Florida, 
sitting as a bankruptcy court, having attached prior to the 
institution of this suit and prior to the entry of this decree, 
as is shown by the record herein. 

3. That said decree is null and void in that there was no 
property or fund in the District of Columbia to sustain serv¬ 
ice or process by publication against defendant, W. H. 
Owens, as trustee in bankruptcy. 

4. That this Court was without jurisdiction to declare the 
lien of plaintiff herein, and to enforce and protect same, 
if any exists; said jurisdiction being by law vested in the 
bankruptcy court in which the bankruptcy proceedings were 
instituted. 

Tlie situation is this: The intervening creditor prays that 
the order of November 30th be vacated in so far as it ad¬ 


judicates the right of the plaintiff to the $2,724.07, and that 
said fund be retained bv this Court until the rights of those 
entitled thereto be determined in the bankruptcy court and 
then distributed accordingly, or that the fund be trans¬ 
mitted to the bankruptcy court for distribution as that court 
may determine proper. The trustee in bankruptcy moves 
that said decree be vacated on the ground that it is null and 
void because the court never acquired jurisdiction of the 


parties and even if it had it was without jurisdiction to enter 
the decree because the jurisdiction of the bankruptcy court 


had attached before the tiling of this suit. The plaintiff 


moves that the intervening petition be dismissed on the 
ground that the intervener has no interest in the fund in¬ 
volved and no right to be heard, and that the Court is 
33 without jurisdiction to set aside or vacate the decree 
because the term in which it was entered has expired. 

The Court is of the opinion that as the debt whs due by 
the United States and the checks or vouchers in payment 
thereof were drawn and held by the officials of the Govern¬ 


ment in this District, there was a situs here that would 
serve as a basis for service against a non-resident defend¬ 
ant under Section 105 of the Code. 
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The decree of November 30th provides that the fund of 
$2,724.07 should remain in the registry of the court until 
the plaintiff produces satisfactory evidence that it had paid 
into the bankruptcy court the full penalty of its bond. This 
court thereby expressly retained jurisdiction over the fund 
and since the plaintiff has not so complied therewith and 
the fund remains in the registry it is still subject to the 
orders of this court which may either modify or vacate 
the decree in regard to the same. 

In any event as the bankruptcy court in Florida acquired 
exclusive jurisdiction of the property of the bankrupt, 
wherever situated, either actuallv or constructivelv in its 
possession before this suit was filed, and it was that court's 
exclusive function to determine the persons entitled to the 
property of the bankrupt and make distribution thereof, 
this court cannot retain the property of the bankrupt’s 
estate, and is without jurisdiction to adjudge the rights of 
the parties entitled thereto or to disburse the same. 

In the case of Isaacs v. Hobbs Tie & Timber Company, 
282 U. 8. 734, the Court held that upon an adjudication of 
bankruptcy the title to and constructive possession of the 
property of the bankrupt, wherever situated, vests in the 
trustee as of the date of the filing of the petition and juris¬ 
diction to determine the validity and amount of a lien 
thereon and to decree the method of its liquidation 
34 is to be determined in the bankruptcy court, and that 
the trustee in bankruptcy is powerless to surrender 
the exclusive jurisdiction of the court of bankruptcy. 

The Court in the opinion (p. 737) said: 

“Lpon adjudication, title to the bankrupt’s property 
vests in the trustee with actual or constructive possession, 
and is placed in the custody of the bankruptcy court. Muel¬ 
ler v. Nugent, 184 U. S. 1, 14. The title and right to posses¬ 
sion of all property owned and possessed by the bankrupt 
vests in the trustee as of the date of the filing of the peti¬ 
tion in bankruptcy, no matter whether situated within or 
without the district in which the court sits. Robertson v. 
Howard, 229 U. S. 254, 259-260; Wells v. Sharp, 208 Fed. 
393; Galbraith v. Robson-Hilliard Grocery Co., 216 Fed. 
842. It follows that the bankruptcy court has exclusive 
jurisdiction to deal with the property of the bankrupt 
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estate. * * * When this jurisdiction has attached the 

court’s possession cannot be affected by actions brought in 
other courts. White v. Schloerb, 178 U. S. 542; Murphy v. 
Hofman Co., 211 U. S. 562; Dayton v. Stanard, 241 U. S. 
588. This is but an application of the well recognized rule 
that when a court of competent jurisdiction takes posses¬ 
sion of property through its officers, this withdraws the 
property from the jurisdiction of all other courts which, 
though of concurrent jurisdiction, may not disturb that 
possession; and that the court originally acquiring juris¬ 
diction is competent to hear and determine all J questions 
respecting title, possession and control of the property. 
Murphy v. Hofman Co., supra; Wabash R. Co. v, Adelbert 
College, 208 U. S. 3S; Harkin v. Brundage, 276 U. S. 36. 
Thus, while valid liens existing at the time of the commence¬ 
ment of a bankruptcy proceeding are preserved, it is solely 
within the power of a court of bankruptcy to ascertain 
their validitv and amount and to decree the method of their 
liquidation. Ex parte City Bank of New Orleans, 3 How. 
292; Houston v. City Bank of New Orleans, 6 Iiow. 486; 
Ray v. Norseworthy, 23 Wall. 128; In re Wilka, supra, (131 
Fed. 1004); Nisbet v. Federal Title and T. Co., 229 Fed. 
644. * * * The appellant-trustee might have instituted 

ancillary proceedings in the District Court for the Western 
District of Arkansas and there obtained an injunction to 
restrain the appellee from foreclosing its mortgage. There 
is no reason, however, why he should not have followed the 
course here pursued, of pleading the adjudication in Texas 
in abatement of the foreclosure proceeding. T|he state 
court in which the foreclosure action was begun \|as with¬ 
out jurisdiction to pursue it. Upon removal intoithe fed¬ 
eral court upon the ground of diversity of citizenship, the 
latter court had no higher or different right to interfere 
with the bankruptcy administration than had tlie state 
court. The answer of the trustee stated a valid defence and 
it was error to enter judgment against him on the plead¬ 
ings. * * * The jurisdiction in bankruptcy is ihade ex¬ 

clusive in the interest of the due administration of the 
estate and the preservation of the rights of both 
35 secured and unsecured creditors. This fact places 
it beyond the power of the court’s officers t<j oust it 
by surrender of property which has come into its posses- 
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sion. Whitnev v. Wenman, 108 U. S. 539; In re Seliermcr- 
horn, 145 Fed. 341. Indeed, a court of bankruptcy itself is 
powerless to surrender its control of the administration 
of the estate. U. S. Fidelity & G. Co. v. Bray, 225 U. S. 
205. The action of the trustee in removing the cause, could 
not, therefore, divest the Texas District Court of its juris¬ 
diction/’ 

In the case of Straton v. New, 283 l . S. 318, the Court 
(p. 320) said: 

“The purpose of the Bankruptcy Law, passed pursuant 
to the power of Congress to establish a uniform system ot 
bankruptcy throughout the United States, is to place the 
property of the bankrupt, wherever found, under the con¬ 
trol of the court, for equal distribution among the creditors. 
The filing of the petition is an assertion of jurisdiction 
with a view to the determination of the status of the bank¬ 
rupt and a settlement and distribution of his estate. This 
jurisdiction is exclusive within the field defined by the law, 
and is so far in rem that the estate is regarded as in eus- 
todia legis from the filing of the pet it ion. Acme Harvester 
Co. v. Beedman Lumber Co. 222 U. S. 300. It follows that 
liens cannot thereafter be obtained nor proceedings he had 
in other courts to reach the property, the district court 
having acquired the exclusive right to administer all prop¬ 
erty in the bankrupt's possession. Lazarus v. Prentice, 
234 I*. S. 203; White v. Schloerb, ITS U. S. 542. Murphy 
v. John Ilofman Co., 211 V. S. 562. United States Fidelity 
& («. Co. v. Bray, 225 U. S. 205. Herbert v. Crawford, 228 
U. S. 204. It may inquire into the validity of liens, marshal 
them, and control their enforcement and liquidation. 
Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734, and 
authorities cited; Whitney v. Wenman, 198 U. S. 539. 
Remington, Bankruptcy (3d ed.) Sec. 2472. 

Though a lien he not discharged by bankruptcy, its owner 
may not, without the bankruptcy court's permission, insti¬ 
tute proceedings in a state court to enforce it, since his 
so doing might interfere with the orderlv administration 
of the estate. Thus a mortgagee will he restrained from 
instituting or proceeding further in a foreclosure action, 
begun after the date of the petition in bankruptcy. (Cases 
cited). And a creditor holding a valid judgment more than 
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four months old will be enjoined from enforcing 'its lien by 
suit brought after the date of the petition. (Cases cited). 
And as the lien created by a judgment entered within four 
months is avoided, the court of bankruptcy lias jurisdiction 
to administer the property regardless of the lieu and will 
restrain the prosecution of an action to enforce it. (Cases 
cited). The bankruptcy law contains no express provision 
preserving liens acquired by legal proceedings more than 
four months before the petition is tiled. But it is clearly 
implied that they shall be saved from the operation of the 
law, for Sec. G7 (f) voids only liens obtained by legal 
.*>(> proceedings within that period. It lias consequently 
been held that those acquired earlier, if valid under 
state law, are preserved, and will be accorded priority by 
the bankruptcy court in distribution of the estate, \\\ accord¬ 
ance with applicable local law.” 

The language of these decisions is clear and positive 
and is not subject to misinterpretation. 

In Loving v. Moore, 37 App. D. C. 214, several days after 

Moore had been adjudicated a bankrupt, a bill was tiled 

in equity seeking a sale of certain real estate in which 

Moore had an interest, and to have declared an equitable 

lien against Moore’s share therein to the extent of the sum 

representing rents belonging to plaintiff and converted by 

Moore to his own use. The lower court found against 

Moore and decreed a distribution of the amount so claimed 

among the cotenants to satisfy their respective claims. 

The Court in modifying said decree said: 

* 

“Moore’s entire interest in the proceeds of the sale of the 
sale of the property in which he was a cotenant amounted to 
the sum of $2,323.77. The interest of Moore in theesjate rep¬ 
resenting this sum passed to the trustee in bankruptcy two 
days before the present suit was instituted. It became in 
custodia legis under the jurisdiction and control of the 
bankruptcy court. The trustee in bankruptcy was directly 
accountable to that court, which alone had jurisdiction of 
the distribution of the fund. Carter v. Hobbs, 1 Am. 
Bankr. Rep. 215, 92 Fed. 594; Re Cobb, 3 Am Bankr. 
Rep. 129. 

Under the bankruptcy act, the costs of administration of 
the estate of a bankrupt are to be paid prior to ai|y liens 
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Memorandum. 

July (>, 1932.—Undertaking on Appeal to act as a super¬ 
sedeas ($3000.00) approved and filed. 

39 Assignments of Error. 

Filed July 8, 1932. 


1. The court erred in holding that it was without juris¬ 
diction of the fund involved in this suit. 

2. The court erred in “modifying” the decree pro con- 
fesso absolute entered herein November 30th, 1931. 

3. The court erred in directing the transmission of said 
fund to the bankruptcv court in Florida. 

i * CHAPMAN W. MAUPIN, 

Attorney for Appellant. 

Service of copy of the above is hereby acknowledged 
Julv 7th, 1932. 

FRANK F. NESBIT, 

1 LUCIE N H. MERC TER, 

Attorneys for IP. If. Owens, Trustee in 
Bankruptcy, under Special Appearance. 
WM. H. WHITE, Jr., 

By A. LINKE, 

Attorneys for Intervening 
Petitioners, Runyon-Cobb Co. 

Appellant’s Designation of Record. 

Filed July 8, 1932. 

* * » * * • * 

The Clerk will include the following papers in the tran¬ 
script of the record on appeal in this case: 

1. Bill of Complaint (omitting jurat). 

2. Order making pro confesso absolute. 

3. Motion to vacate order making pro confesso absolute. 

4. Memorandum tiled bv the court. 

% 

5. Decree “modifying” pro confesso absolute, with nota¬ 
tion of appeal. 
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6. Filing and approval of appeal bondL 
40 7. Assignment of Errors. 

8. This designation. 

CHAPMAN W. MAUPIN, 
Attorney for Plaintiff-Appellant. 

Service of copy of the above* designation jis hereby 
acknowledged July 7th, 1932. 1 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

Attorneys for W. H. Owens , Trustee in 
Bankruptcy, under Special Appearance. 
WM. H. WHITE, Jr, 

Bv A. LINKE, 

Attorneys for Runyon-Cobb Company. 

Julv 6/32. 

Appellees’ Designation of Record, j 

l 

Filed July 8,1032. j 

# * • * * • I • 

Now come W. H. Owens, Trustee in Bankruptcy of Mel¬ 
ton J. Gray, and Randall Bell, Sheppard Cobh and A. G. 
Runyon, co-partners trading as Runyon-Carr Boil/r Works, 
appellees in the above-entitled cause, and designate parts 
of the record to be included in the transcript, ini addition 
to those designated by appellant, such additional parts 
being deemed necessarv and material for a determination 
of the questions raised on appeal, namely: 

1. Appellant’s amended bill of complaint. I 

2. Answer of Charles F. Adams, Secretary of tjie Navy. 

3. Decree pro confesso. | 

4. Bill in intervention of Randall Bell, Sheppard Cobb 
and A. G. Runyon, co-partners trading as Runyon-Cobb 
Boiler Works. 

5. Order of Court permitting tiling of said bill in inter¬ 
vention. 
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41 6. Motion of W. H. Owens, Trustee in Bankruptcy 
of Melton J. Gray, to vacate final decree pro con- 

fesso. 

FRANK F. NESBIT, 

LUCIEN H. MERCIER, 

Attorney* for W. H. Owens, Trustee in 

• Bankruptcy of Melton ,J. Gray. 
WILLIAM H. WHITE, Jr., 
Attorney for Randall Bell, Sheppard Cobb, 
and A. G. Runyon, Copartners, Trading 
as Runyon-Cobb Boiler TForA\<?. 

Service of copy of the above designation is hereby ac¬ 
knowledged Julv 8, 1932. 

CHAPMAN W. MATJPIN, 

Attorney for Appellant. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certifv the foregoing 
pages, numbered from 1 to 41, both inclusive, to he a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 53248 in Equity, 
wherein American Surety Company of New York, a cor¬ 
poration. is Plaintiff and Melton J. Gray, trading as Gray 
Artesian Well Company, et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of August, 1932. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 

BvCHAS. B. COFLIN, 

Assistant Clerk . 
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Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5769. American Surety Company of Xew York, a cor¬ 
poration, appellant, vs. W. H. Owens, trustee in bank¬ 
ruptcy, &c., et al. Court of Appeals, District of Columbia. 
Filed Aug. 23, 1932. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, district of Columbia 

October Term, 1932. 


No. 5769. 


American Surety Company of New York, Appellant, 


vs. 


W. H. Owens, Trustee in Bankruptcy of Melton J. 

Gray, Appellee. 


APPELLANT’S BRIEF. 


STATEMENT OF CASE. 


This is an appeal from a final order of the Supreme 
Court of the District of Columbia “modifying” a final 
decree pro confesso, but putting an end to the suit by 
directing the transmission of a fund, subject-matter of 
the suit, to the District Court of the United States|for 
the Northern District of Florida, sitting in bankruptcy. 

On August 7th, 1931, appellant filed its bill in the 
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court below against one Gray and the Secretary of the 
Navy to enforce an equitable lien on the retained pay 
of Gray as contractor for the drilling of an artesian 
well at the Naval Air Station, Pensacola, Fla. The 
contract price of the work was $15,243, and the con¬ 
tractor’s! bond, with appellant as surety, was in the 
penalty of $3,940. The work was accepted by the Navy 
Department July 10th, 1931, and on or about that date 
the balance of the contract price due the contractor was 
ascertained by the Department to be the sum of 
$2,724.07. There were unpaid claims for labor and 
materials, said to have been furnished the contractor 
in and about the work, to the amount of about $5,000. 
(Pec. p. 24.) 

On or about July 21st, 1931, a petition in bankruptcy 
was filed by said Gray in the bankruptcy court afore¬ 
said, and on or about August 11th, 1931, the appellee 
W r . II. Owens was appointed and qualified as trustee 
of the bankrupt’s estate. Thereafter, on or about Sep¬ 
tember 15th, 1931, appellant filed its amended bill 
making said trustee a party defendant to the suit, and 
praying that he be required to answer the original bill. 
(Pec. pp. 4, 6.) 

On September 24th and 26th personal service of 

summons to answer the original and amended bills was 

made in Florida bv the United States marshal on de- 

% 

fondants Gray and Owens respectively, pursuant to the 
provisions of Code D. C. Sec. 105, as amended 41 Stats. 
556. (Pec. p. 25.) 

On October 20th, 1931, the Secretary of the Navy 
filed his answer admitting the balance of $2,724.07 due 
the contractor, and expressing his willingness to pay 
such balance into court for adjudication of the rights 
of claimants thereof. (Pec. p. 5.) 
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On October 27th, 1931, appellee not having appeared 
nor answered, an order was passed taking the bill for 
confessed against him, and by the same order the Sec¬ 
retary of the Navy was authorized to pay into court 
the balance due the contractor, and shortly thereafter 
such balance was paid into the registry of the court by 
him. (Rec. p. 9.) 

On November 30th, 1931, appellee not having moved 
to set aside the pro confesso previously ordered against 
him, another order was passed in due course making 
the pro confesso absolute and providing further that 
until deposit of the penalty of appellant’s bond as sur¬ 
ety in said District Court of the United States, the fund 
involved should remain in the registry of the j^ourt 
here as indemnity against loss or liability which appel¬ 
lant mav have sustained as surety on the contractor’s 
« * 

bond. (Rec. p. 9.) 

At the time of such final or absolute decree pro con¬ 
fesso, no suit on the bond of the contractor could have 
been then pending in said District Court of the United 
States, for the reason that, under the Act of Congress, 
August 13th, 1894, as amended 33 Stats. 811, no such 
suit could be brought until the expiration of six months 
from “final settlement” of the contractor’s account, 
which final settlement was made in this case oh or 
after July 10th, 1931. (Rec. p. 5.) 

On February 15th, 1932, a month and a half after 
expiration of the term of court at which the final de¬ 
cree pro confesso was entered, one Randall Bell and 
others filed a motion for leave to file a “Bill of Inter¬ 
vention” in the case, setting up a claim for materials 
said to have been furnished by them to, and usecj by, 
the contractor Gray in the work here involved, and 
praying that such decree pro confesso be vacated; that 


i 
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the fund in the registry of the court be used here in the 
payment of claims for labor and materials furnished 
the contractor, or be transmitted to the District Court 
aforesaid in Florida for that purpose; and that process 
issue requiring appellant to appear and answer the 
allegations of such “Bill of Intervention”. Thereupon, 
on the same day February loth, 1932, without the notice 
to appellant, and without the hearing required by Law 
Rule 32, as amended April 10th, 1931, leave was granted 
to file such “bill” or intervening petition, and there¬ 
upon the Same was filed. (Rec. pp. 10, 11.) 

On February 19th, 1932, appellant filed a motion to 
dismiss such intervening petition or “Bill of Interven¬ 
tion”, on the ground that the intervenors had no in¬ 
terest in the fund involved, and no right to be heard as 
to the disposition of such fund. (Rec. p. 27.) 

On March 1st, 1932, appellee trustee in bankruptcy, 
two months after the expiration of the term of court 
at which the final decree pro confesso was entered, filed 
a motion to vacate such decree upon the ground, among 
others, that the court was without jurisdiction to enter 
such decree without the consent of the bankruptcy 
court in Florida. (Rec. p. 22.) 

The two last-mentioned motions were heard together 
on oral arguments and written briefs filed bv counsel 
for the parties, and on June 15th, 1932, the court filed 
a memorandum opinion holding that the fund in the 
registry of the court was a part of the bankrupt’s es¬ 
tate exclusively within the jurisdiction of the bank¬ 
ruptcy court, and that the court here was therefore 
without jurisdiction to enter the final decree pro con¬ 
fesso of November 30th, 1931, retaining the fund in 
the registry of the court as indemnity to plaintiff 
against loss or liabilitv as suretv on the contractor's 
bond. (Rec. p. 24.) 
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On June 23rd, 1932, the court, without in terms va¬ 
cating the final decree pro confesso, and without in 
terms denying* appellant’s motion to dismiss the inter¬ 
vening petition filed by Bell and others, passed an or¬ 
der “modifving” such final decree bv directing the 
transmission of the fund involved to the bankruptcy 
court in Florida, thereby to all intents and purposes 
putting an end to the suit; and from that order plaintiff 
has appealed. (Rec. p. 33.) 


ASSIGNMENT OF ERRORS. 


1. The court erred in holding that it was without 
jurisdiction of the fund involved in this suit. 

2. The court erred in “modifying” the decree pro 
confesso absolute entered herein November 30th, 1931. 

3. The court erred in directing the transmission of 
said fund to the bankruptcy court in Florida. 

ARGUMENT. 

I. | 

The Court Erred in Holding that it Was Without Ju¬ 
risdiction of the Fund Involved. 


This appeal can be disposed of, it is believed, ppon 
tiie single question whether the court below erred in 
holding that the bankruptcy court in Florida alone had 
jurisdiction to declare and enforce the lien claimed by 
appellant on the retained pay of the bankrupt con¬ 
tractor, and hence that the court here was without 
jurisdiction of the suit. 

The decision of the court below was, in every |par- 
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ticular, in direct conflict with the decision of this court 
in the case of 

Lyttle, Trustee, vs. National Surety Co., 43 App. 
D. C. 136, 

where the suit to enforce the lien of a surety on re¬ 
tained pay due its principal by the government was 
begun, as here, after the filiny of a petition in bank¬ 
ruptcy, in one of the States, against the contractor. 

That this case cannot be distinguished in principle 
from the Lyttle case appears to be conceded by the 
court below, since it does not intimate in its written 
opinion that there is a distinction between the two 
cases, nor even refer to the Lvttle case in anv wav. 

The court below appears to have proceeded solely 
upon the idea that the Lyttle case is in conflict with 

Isaacs vs. Ilobbs Co., 282 U. S. 734, and 

Straton vs. New, 283 U. S. 318, 


copious extracts from which appear in its written opin¬ 


ion. 


Neither of these two cases contains anvthing that 


had not been decided by the Supreme Court and re¬ 
ported when the Lyttle case was before this court. 
Both are mere reaffirmations of the general rule that 
upon the filing of a petition in bankruptcy the bank¬ 
ruptcy court takes constructive possession of the 
bankrupt’s property everywhere, and that no other 
court can interfere with that possession. The decisions 
along that line were brought to the attention of this 
court in the Lvttle case, as mav be seen bv reference 
to the briefs filed by counsel in that case, but were ap¬ 
parently found not to be inconsistent with the position 
of the court that a State court, including the Supreme 


( 

Court of the District of Columbia, lias power to enter¬ 
tain a plenary suit to prevent threatened loss of or 
injury to the plaintiff’s lien on property of the bank¬ 
rupt within the reach of the court, and not in the pos¬ 
session of the trustee. 

Xo question of prospective loss or destruction of 
tlie asserted lien appears to have been raised by plain¬ 
tiff in either of the two cases, supra, relied upon by 
the court below. In the Isaacs case the lien sought to 
lie enforced was that of a mortgage; in the Straton 
case, that of a judgment; the lien in both cases being 
upon the bankrupt’s lands, and therefore incapable 
of impairment by any act of the bankrupt, his agents 
or assigns. So that, in those cases, there was no occa¬ 
sion for the Supreme Court to consider and pass upon 
a situation such as that presented in the Lyttle case 
and in tlie instant case. 

Reference was made in the opinion of the cou^t be¬ 
low to 

Crosby vs. Ridout, 27 App. D. C. 481, and 

Loving vs. Moore, 37 App. D. C. 215, 

in which this court held that the court below, sitting 
in equity, had jurisdiction of a plenary suit to declare 
and enforce an equitable lien on property of a pank- 
rupt in the District of Columbia, but that the proceeds 
of the suit should be turned over to the bankruptcy 
section of the court to be distributed by it. 

Both of these cases were brought to the attention of 
this court in the Lyttle case, and to the attention of 
t lie court below in the case of 

Citizens’ Trust Co. vs. Garretson, 44 Wash. L. 

R. 313, 
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os appears from the briefs on file in this court (Nos. 
2700 and 2974), but in neither case did the court di¬ 
rect the transfer of the fund to the bankruptcy court 
without the District of Columbia. On the contrary, 
tlie fund ifi each case was applied directly to the relief 
of the surety by the equity court. 

In the case of National Surety Co. vs. Lane, 45 App. 
Cas. D. C. 176, it appeared that after the contract had 
been partly performed the contractors went into bank¬ 
ruptcy, and the work was completed by their surety 
under a new contract made with it bv the government. 
There was a large amount of retained percentage of 
the original contract price in the hands of the govern¬ 
ment, and ,a question arose as to whether this money 
was payable to the original contractors’ trustee in 
bankruptcy or to the surety under a provision of the 
new contract. There was a decree in favor of the trus¬ 
tee, but it was reversed on appeal, this court holding 
that the surety was entitled to the money. There ap¬ 
pears to have been no suggestion from any quarter 
that only tlie bankruptcy court (in Wisconsin) had 
jurisdiction of the surety’s claim. 

It is a very significant fact that in no reported case 
have the courts of the District of Columbia permitted 
the fund, claimed bv the suretv, to be sent out of the 
District to a bankruptcy court elsewhere. 

The decision of this court in the Lvttle case was dis- 
tinguished by the Circuit Court of Appeals in 

Orinoco Iron Co. vs . Metzcl , 230 Fed. 40, 47, 

where the court, referring to the general rule that the 
jurisdiction of the bankruptcy court to declare and en¬ 
force an equitable lien on the bankrupt’s property, 
is exclusive, said, 



9 


The case of Lyttle, Trustee, v. Security Co., 43 
App. D. C., 136, relied on by the Iron Company, is 
distinguishable. In that case a suretv on the )ond 
of a defaulting contractor for a government work 
filed a bill to enforce subrogation for the amount 
the surety had been compelled to pay in completing 
the contract. The claim to subrogation seerds to 
have been asserted before, although the bill was 
not filed until after, bankruptcy. The government 
does not appear to have recognized the right of 
the trustee in bankruptcy to the fund, and the trus¬ 
tee conceded the suretv’s claimed right to subro- 
gation, but there was no surplus above the sur- 
etv’s claim. 

It will be observed that the suit to enforce the jlien 
involved in the above case was brought after the filing 
of the petition in bankruptcy. The opinion of the 
court below in the case at bar makes no reference to 
this decision. 

In line with the Lyttle case is the case of 
Cleniinshaw vs. Shirt, <£c., Company, 165 Fed. t97. 

This was a suit in equity brought in the District 
Court of the United States for the Southern District, 
of Xew York, against a trustee in bankruptcy to re¬ 
establish the lien of a mortgage which had been can¬ 
celled through fraud on the part of the bankrupt. 
There was a demurrer to the bill on the ground, among 
others, that the bankruptcy court alone had jurisdic- 
tion to declare and enforce the lien claimed in the hill. 
The demurrer was overruled, the court saying, 

It seems to me clear that this court has juris¬ 
diction. The title to the property sought to be 
charged with the lien of a mortgage is vested in 
the trustee, an officer of this court, and was at the 
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time of the commencement of the action. Tills 
court has the charge and custody of the property, 
and common sense seems to indicate that, if any 
court is to charge it with a lien, this is the one. 
If the transaction in and bv which the lien was can- 
celled, was fraudulent and voidable mav not this 
court, at the suit of a party in interest, so say? 
By Section 2 of the bankruptcy act (of 1898) * * 
the District Courts are made courts of bank¬ 
ruptcy, and invested with such jurisdiction in law 
and equity as will enable them to exercise original 
jurisdiction in bankruptcy proceedings and to 
“cause the estates of bankrupts to be collected, 
reduced to monev and distributed, and determine 
controversies in relation thereto.” I am very sure 
that this confers ample and plenary jurisdiction 
on this court to determine the question involved 
here. 

In this case the court inserted in its opinion the fol¬ 
lowing extract from 


Minnesota Co. vs. St. 


Paid , 2 Wall. 609, 632. 


Where a court of equity has taken possession 
of property for any reason, and has placed it in 
the custody of receivers, sequestrators, or custo¬ 
dians, it will maintain possession of such prop¬ 
erty and will determine all rights in respect 
thereto. 


The court below, in the instant case, having also the 
powers of a bankruptcy court, and the property in¬ 
volved being actually in its possession, and the trus¬ 
tee in bankruptcy being before the court, the Clemin- 
shaw case above seems fully applicable here, regard¬ 
less of the fact that the trustee became such under the 
auspices of the bankruptcy court in Florida and not 
of the court here. 
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Since the court below made no attempt to distin¬ 
guish the instant case from the Lyttle case, it is re¬ 
spectfully submitted that it was the duty of the court 
to follow that case and deny the motion of appellee 
to vacate the final decree pro confesso of November 
13th, 1932. j 

II and III. j 

The Court Erred in “Modifying” the Final Decree 
Pro Confesso, and in Directing the Transmission 
of the Fund to the Bankruptcy Court in Florida. 

The motion of appellee was to vacate, not to “mod¬ 
ify”, the final decree pro confesso. Appellee entered a 
special appearance for the purpose of making that mo¬ 
tion and for no other purpose, and did not ask that the 
case be finally disposed of on the hearing of that mo¬ 
tion by an order directing the transmission of the sub¬ 
ject-matter of the suit to the bankruptcy court. Such 
being the case, it is respectfully submitted that the 
court was limited bv the motion before it to the mere 
matter of vacating the pro confesso, in which event the 
trustee would have been at liberty to avail himselff of 
any defence to the suit that he might have. But in- 
stead of confining itself to the limits imposed by such 
special appearance and motion, the court went beyond 
those limits and exercised, in effect, the powers of an 
appellate court in the matter, substantially reversing 
the pro confesso and making a new decree in place 
thereof. 

The action of the court in thus cutting short the 
case deprived appellant of the opportunity to show, 
if it could, that prior to the filing of the petition in 
bankruptcy, it had asserted before the Navy Depart- 
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ment its equitable lien on the money of the contractor 
in the hands of the Department. ( Orinoco Iron Co. 
vs. Metzcl , supra). 


Appellant lias in this brief discussed none of tin* 
questions'growing out of the intervening petition of 
Bell and others, which the court permitted to be filed 
without the five days’ notice, and without the hearing, 
required by Law Rule 32. (Motion filed and fiat made 
on one and the same day, Rec. pp. 10, 11). The filing 
of the petition was also in violation of Equity Rule 
13, which provides that an intervening petition ‘ 4 shall 
be in subordination to, and in recognition of, the pro¬ 
priety of the main proceeding.” 

Appellant did not assign this action of the lower 
court as error for the reason that if that court did not 
have jurisdiction of the suit, as it decided it did not 
have, neither did it have jurisdiction of the intervening 
petition , the object of which was to establish an equi¬ 
table lien, claimed to be superior to that of plaintiff, 
on the retained pay of the contractor. Also, for the 
further reason that the order appealed from did not 
pass upon any question raised by appellant’s motion 
to dismiss the intervening petition. At all events, if 
the suit faded for leant of jurisdiction of the subject- 
matter ., the intervening petition necessarily failed, with 
it. and therefore petitioners, though they style them¬ 
selves appellees (Rec. p. 35) are not properly such in 


this court. 

Appellee and the intervenors indicate, by their 
“Designation of tlie Record on Appeal,” that they in¬ 
tend to argue in this court the questions raised by ap- 



pellant’s motion to dismiss the intervening petition. 
Whatever the outcome of this appeal may be, appellant 
asks that they be required to pay the cost occasioned 
by the unnecessary additions to the transcript ofl the 
record so made bv them. 

For the foregoing reasons it is respectfully 1 

mitted that the order of the court below “modifvi 

* 

the final decree pro confesso herein, should be reve: 
and the cause remanded for further proceedings 
inconsistent with the opinion of the court. 

Chapman W. Maupix, 
Attorney for Appellant. 
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AMERICAN SURETY COMPANY OP NEW 
YORK, APPELLANT, 

VS. 

W. H. OWENS, TRUSTEE IN BANKRUPTCY 
OF MELTON .T. GRAY, ET AL., APPELLEES. 


BRIEF OF APPELLEE OWENS. 


FRANK F. NESBIT, 
LUCIEN H. MERCIER, 
Attorneys for Appellee, Owens. 


Of Counsel: 
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IN THE COURT OF APPEALS OF 
THE DISTRICT OF COLUMBIA 

OCTOBER TERM, 1932. 

No. 5769. 

AMERICAN SURETY COMPANY OP NEW 
YORK, APPELLANT, 

VS. 

W. II. OWENS, TRUSTEE IN BANKRUPTCY 
OF MELTON J. GRAY, ET AL., APPELLEE^. 

BRIEF OF APPELLEE OWENS. 


THE FACTS. 

I 

Appellant correctly states the facts; but appel¬ 
lee wishes to add thereto the statement that appel¬ 
lant never paid the penalty of its bond into the bajik- 
ruptcv court, as provided in the lower court’s order 
of November 30, 1931, nor were any of the creditors 
paid by appellant. 
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ARGUMENT. 

The argument will not be extensive in view of 
the fact' that the opinion of the lower court, tran¬ 
scribed in full on pages 24 to 32 of the record, con¬ 
tains almost all that can be said. The argument will 
proceed under two heads: 

I. THE COURT WAS WITHOUT JURISDIC¬ 
TION OVER THE PARTIES; and 

II. THE COURT WAS WITHOUT JURISDIC¬ 
TION OVER THE FUND. 

These were the grounds of the motion to vacate 
(B.); i. e., that the order of the Court recog¬ 

nizing a lien in appellant, and distributing the fund 
was void, because: 


I. 

THE COURT WAS WITHOUT JURISDICTION 

OVER THE PARTIES. 

The fund here involved was a debt due bv the 
United States in its sovereign capacity. 

It is conceded that the defendant, Owens, 
trustee in bankruptcy, and the defendant, Gray, 
the bankrupt, were brought in by service under 
Sec. 105 of the Code, D. C., and not by personal 
service on them in the District of Columbia. 

Jurisdiction over Owens, the trustee, who had 
succeeded to all the rights of Grav, could onlv be ac- 
quired, as in all other cases, by personal service of 
process on him in the District of Columbia; unless, 
as is provided in Sec. 105 of the Code, D. C., there 



was personal property in the District of Columbia on 
which the plaintiff had a lien; in which event, under 
said section, service by publication, or by a competent 
person, could be made on Owens outside the District. 

A. There was no fund in the District 
of Columbia. 

One of the questions then is whether money 
owing by the United States in its sovereign capacity, 
and as one of its governmental obligations, has a 
situs in the District of Columbia sufficient to allow 
a proceeding by publication by one having a lien 
thereon against a non-resident to whom the money 
is owed by the Government. This question of s|itus 
in the District of Columbia of a government obliga¬ 
tion has come up on several occasions for decision; 
and the Supreme Court of the United States has 
decided the question in the negative, in the following 
cases: I 

Vaughan v. North nip, 15 Peters 1; 1 

Mackey v. Cox , 18 How. 100; 

Wyman v. Holstead, 109 U. S. 654; 

U. S. v. Borcherling , 185 U. S. 223. 

This controversy is not, as it was in Jones j v. 
Rutherford , 26 App. D. C. 114, between rival claim¬ 
ants who seek the manual possession of a draft or 

cheek alreadv issued bv the United States to the 
» * 

order of the creditor; but the controversy resolves 
itself in the procuring of the debt owing from the 
Government, and the impressing of a lien on tl^at 
debt. The fund representing this debt was, by tjhe 
Secretary of the Navy under the order of the lowpr 
court, turned over to the registry of the Court aud 
it there now reposes (R. 9). 
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B. Appellant had no equitable lien be¬ 
cause it had not paid the creditors. 

The other question is whether appellant had, in 
fact, a lien on that fund. Following the opinion of 
this Court in Lindberg v. Humphrey, 53 App. D. C. 
243, 249, the lower court could not acquire jurisdic¬ 
tion of the parties under the provisions of Section 
105 of the Code, because appellant, not having satis¬ 
fied the creditors, could not have an equitable lien. 

Appellant’s claim to an equitable lien is based 
on the doctrine of subrogation; but a surety never 
becomes subrogated until it has paid the debts. 

Sheldon on Subrogation, 2nd Ed., Par. 127; 

Pomeroy Eq. Jur., 4th Ed., Par. 2350; 

Peoples v. Peoples Bros., 254 Fed. 489, 491-2; 

U. S. Fidelity & Guaranty Co. v. Union 
Bank, 228 Fed. 448, 455; 

National Bank v. Rockefeller, 174 Fed. 22, 
28; 

U. S. v. National Surety Co., 254 U. S. 73, 
76. 

In addition to the above, however, even assum¬ 
ing that appellant had paid the indemnity of its 
bond, $3,940, to the creditors, there would still be 
a balance of over $1,100 due the creditors, as the 
total amount due the sub-contractors on this work 
was $5,078 (R. 2-3). Under these circumstances, the 
surety, appellant, could not be subrogated and could 
not have a lien, until it had paid the said balance of 
$1,100; for the rule of law is, as announced by the 
Supreme Court in United States v. National Surety 
Co., supra, that: 



“This result is in harmony with a fanjiiliar 
rule of the law of subrogation under which a 
surety liable only for part of the debt does not 
become subrogated to collateral or to remedies 
available to the creditor unless he pays the 
whole debt, or it is otherwise satisfied.’’ 

One of the necessary jurisdictional facts being 
wanting, i. e., the existence of a lien, the proceed¬ 
ing under Sec. 105 of the Code under which (Wens, 
the trustee, was brought in, was unauthorized and 
is therefore void ( Lindberg v. Humphrey, supra). 

n. j 

THE COURT WAS WITHOUT JURISDICTION 
OVER THE FUND—THAT JURISDICTION 
RESTING SOLELY IN THE BANKRUPTCY 

COURT. 

This point is so well covered by the opinion of 
the lower court, reported in full in record, pages 24 
to 32, inclusive, that but a brief argument will be 
made. 

It is almost sufficient argument to say that pijior 
to 1931, there was a conflict in opinion as to whether 
the bankruptcy courts acquired exclusive or concur¬ 
rent jurisdiction over the property of the bankrupt. 
In that situation, the Circuit Court of Appeals for 
the 8th Circuit certified to the Supreme Court ^or 
its decision the case of Isaacs v. Hobbs Tie & 
Lumber Co., on the very question. The Supreme 
Court, in its opinion (282 U. S. 734) which conclu¬ 
sively settled the point, said: 

“Upon adjudication, title to the bankrupt’s 
property rests in the trustee with actual or con- 
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structive possession, and is placed in the cus¬ 
tody of the bankruptcy court (cases cited). The 
title and right to possession of all property 
owned and possessed by the bankrupt rests in 
the trustee as of the date of the filing of the pe¬ 
tition in bankruptcy, no matter whether situated 
within or without the district in which the Court 
sits (citing cases). It follows that the bank¬ 
ruptcy court has exclusive jurisdiction to deal 
with the property of the bankrupt estate * * *. 
When this jurisdiction has attached the court’s 
possession cannot lie affected by actions brought 
in other courts” (italics ours). 

The Supreme Court then passing on the very 
question involved in this case, that is, whether a 
lien can be enforced in another court, after bank¬ 
ruptcy, said: 

“Thus, while valid liens existing at the time 
of the commencement of a bankruptcy proceed¬ 
ing are preserved, it is solely within the power 
of the court of bankruptcy to ascertain their 
validity and amount and to decree the method of 
their liquidation.” 

This pronouncement, made after a request by 
a circuit court to settle a conflict is controlling here, 
notwithstanding earlier decisions of this Court. 

Two months later, the Supreme Court again 
passed on the very same question, in Stratton v. New, 
283 l\ S. 318, and reaffirmed the principle announced 
that the filing of a petition in bankruptcy was an 
assertion of jurisdiction in the bankruptcy court; 
that this jurisdiction was exclusive over all of the 
property of bankrupt no matter where located; and 
that no lien could “thereafter be obtained, nor pro- 



7 


eeedings be had in other courts to reach the prop¬ 
erty. ’’ The Court further said: 

“Though a lien be not discharged by bank¬ 
ruptcy, its owner may not, without the bankrupt 
court’s permission, institute proceedings iij a 
state court to enforce it, since his so deling 
might interfere with the orderly administration 
of the estate.” 

All of the former decisions of this Court must 
also be held to be finally settled by the pronounce¬ 
ment of this Court in Zibell v. Meacham & Babcock 


Shipbuilding Co ., 56 App. D. C. 385. In this c^se 
plaintiff sought to have declared an equitable lien in 
his favor against a fund in the shipping board clue 
the defendant shipbuilding company. While the sfait 
was pending, defendant became bankrupt. The lo^er 
court dismissed the bill for lack of jurisdiction, and 
sustaining this action, this Court said: 


“Moreover, the appointment of a receiver 
in bankruptcy for the Meacham & Babcock Ship¬ 
building Company, made at a time when the 
lower court had not acquired jurisdiction over 
the company, together with the order of the 
bankruptcy court upon the receiver in bank¬ 
ruptcy to proceed with the collection of the claim 
against the shipping board, renders ineffectual 
any orders such as are here sought by the plain¬ 
tiff in this suit, even if granted; for the bankrupt 
estate, including the pending claim, must neces¬ 
sarily be administered in the bankruptcy court. 1 ” 

I 

The reasons for the above principles are so clear 
as to need no extended exposition. This Court, in 
Loving v. Moore, 37 App. D. C. 214, states one to be: 
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“It is therefore apparent why another court 
should not be given jurisdiction of the distribu¬ 
tion of the property in the control of the bank¬ 
ruptcy court, for it might distribute the property 
to an extent that would deprive the bankruptcy 
court of power to protect itself in the costs of 
administration.’’ 

Appellant appears to rest its case on this Court’s 
decision in Lyttle, Trustee v. National Surety Co., 43 
App. D. C. 136. This case has been analyzed by the 
other appellees and will therefore not be discussed 
herein. 

The claim of appellant is based on the doctrine 
that appellant was subrogated to the rights of the 
creditors. These funds in the hands of the Secretarv 
of the Navy, it is held by the Courts, constituted, upon 
default of the contractor, a special fund for the pay¬ 
ment of the sub-contractors; and they have been held 
to have an eouitable lien on them. 

a 

Henningsen v. U. S. Fidelity & Guaranty Co., 

208 U. S. 404; 

Belknap v. Ohio Construction Co., 271 Fed. 

144; 

Brick Co. v. Rothwell, 18 App. I). C. 516. 

As was said in the last cited case: 

“Where the government, as in the present 
instance, holds in its hands any part of the money 
contracted to be paid for the work, and there re¬ 
main unpaid claims for labor and materials sup¬ 
plied, it holds such funds as quasi trustee for the 
benefit of those entitled to receive it under the 
conditions in the bond—that is to say, the laborers 
and materialmen remaining unpaid.” 
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CONCLUSION. 

In conclusion, appellee respectfully urges that the 
order entered June 23, 1932 (R. p. 33), should be af¬ 
firmed. Appellant, if it has a lien, can present it ^nd 
have an adjudication on it in the bankruptcy cojirt, 
where jurisdiction over liens solely rests. 

Respectfully submitted, 

FRANK F. NESBIT, 
LUCIEN H. MERCIER, 

Attorneys for Appellee, Owens . 

Of Counsel : 

J. McHENRY JONES. 
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OCTOBER TERM, 1932. 


No. 5769 


AMERICAN SURETY COMPANY OF NEW YORK 

Appellant, 


vs. 


W. H. OWENS, Trustee in Bankruptcy of Melto| 

J. Gray, et al.. Appellees. 


N 


BRIEF ON BEHALF OF RANDALL BELL, SHEP¬ 
PARD COBB, AND A. G. RUNYAN, COPART¬ 
NERS, TRADING AS RUNYAN-COBB BOILER 
WORKS, INTERVENERS, APPELLEES. i 


In view of the excellent and comprehensive opinic^ 
of the learned Court below, it seems almost needle 
to present a brief on behalf of the creditors. Howeve 
Appellant’s brief raises certain questions which 


n 


ss 


it 
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seems best to answer, but, in doing so, we shall be as 
concise as possible. 

Appellant appears to rest its case on this Court’s 
decision in Lyttle, Trustee, r. National Surety Co., 43 
App. I). C. 136. So great is its reliance upon that 


case that it savs: 

* 


‘‘That this case cannot be distin¬ 


guished in principle from the Lyttle case appears to 
be conceded by the Court below, since it does not in¬ 


timate in its written opinion that there is a distinction 


between the two cases, nor even refer to the Lyttle 


case in anv wav.” In other words, because the Court 
below did not discuss the Lyttle case, it follows that 
it could not discuss it, because it is indistinguishable 
from the case at bar! Perhaps the Court below 
thought the Lyttle case had no bearing upon this case 
and, therefore, needed no discussion. We respectfully 
suggest this as the answer to the attitude of the Court 


below, because an examination of the Lyttle 


case 


clearlv indicates that there was no reason for the 
lower Court to discuss it, since it is readilv distin- 
guishable from the case at bar. In the Lvttle case 
the very points at issue here were conceded, that is 
to say, as between the Surety and the Trustee in 
Bankruptcy, it was conceded that the former had a 
lien upon, and a right of subrogation to, the unpaid 
balanceiof the contract price, because the Surety had 
completed its principal’s contract, and had paid the 
claims of subcontractors and materialmen in an 


amount exceeding the unpaid balance of the contract. 

Here, it is denied that the Surety has a prior or 
exclusive lien on the balance of the contract price, 
and it is further denied that the Suretv has anv right 
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of subrogation to that balance, unless and until it 
pays the claims of subcontractors and materialmen, 
which it has not done. What the Surety here seeks 
to do is to obtain the unpaid balance of $2,724.07 now 
in the registry of this Court, without having paid the 
subcontractors or materialmen whose labor and ma¬ 
terials, unpaid for, created the fund of $2,724.07. No 
authority, we believe, can be found to sustain this posi¬ 
tion. On the contrary, in addition to the cases cited 
by the Court below, the following authorities, we re¬ 
spectfully submit, sustain the contention that this 
Surety—paid to assume this very risk—has no inter¬ 
est in the retained contract percentage, unless and 
until it has paid the claims of subcontractors and 
materialmen: 

Jenkins v . National Surety Co., 277 U. S. 25S. 

Maryland Casualty Co. v. Fouts, 11 Fed. (2d) 
71. 

Southern Surety Co. v. Holden, 14 Fed. (2d) 
411. 

In re Scofield, 215 Fed. 45. 

Peoples v. Peoples Bros., 254 Fed. 489. 

Appellant complains that these Appellees had no 
standing in the Court below, wherefore, they should 
be charged with the costs of printing certain portions 
of the record, which Appellant failed to designate, 
but which all the Appellees thought essential to com¬ 
plete the record for this Court. 

Appellant asserts that these Appellees’ petition was 
filed in violation of Law Rule 32, and Equity Rule 13. 
Appellant’s admission that it “did not assign this 
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action (permitting the filing of these Appellees' in¬ 
tervening petition) of the lower Court as error” 
should be a sufficient answer to its present complaint, 
but neither Law Rule 32 nor Equity Rule 13 has the 
slightest bearing on the question. The former is a 
law, not an equity rule, and clearly would not apply 
even if this case had been on the law side of the 
Court;! while the latter contains the somewhat apt 
language, which Appellant neglected to quote: 

“Anyone claiming an interest in the litiga¬ 
tion may at any time he permitted to assert his 
right by intervention, but the intervention shall 
be in subordination to, and in recognition of 
the propriety of, the main proceeding.” (Italics 
omitted from Appellant's quotation.) 

As to the right to intervene, see California Co-op. 
Canneries r. United States et al., 55 App. D. C. 36; 
Gaines r. Clark, 51 App. D. C. 71. 

Appellant's rights could hardly be said to have suf¬ 
fered, since on February 19, 1932 (R. p. 26), it filed 
a motion to dismiss the intervening petition, in which 
motion it could, and presumably did, raise all objec¬ 
tions which could have been raised to the filing of the 
petition. That these Appellees, who furnished labor 
and material to the main contractors, have an interest 
in these proceedings, which they were entitled to as¬ 
sert in the Court below, clearly appears from the fol¬ 
lowing : 

Greenville Savings Bank v. Lawrence, 76 Fed. 

545. 

Belknap Hardware & Mfg. Co. v. Ohio Cont. Co,. 

271 Fed. 144. 
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Ill. Surety Co. v. Davis, 244 U. S. 376. 

Henningsen v . U. S. F. & G. Co., 208 U. S. 404. 

Alfred Richards Brick Co. v. Rothwell, 18 App. 

D. C. 516. 

The portions of the record which Appellant charac¬ 
terized as “unnecessary additions” are pleadings hnd 
court orders, without which the record in this Court 
would obviously have been incomplete. 

As to the main issues involved in this appeal, these 
Appellees respectfully refer to, and rely upon, the 
brief tiled in behalf of Owens, Trustee in Bankruptcy. 

In conclusion, these Appellees rely upon the opinion 
of the Court below, and respectfully urge that the 
order entered June 23, 1932 (R. p. 33), should be 
affirmed. Certainlv the transfer of the funds now in 

m/ 

the registry of this Court to the Trustee in Bank¬ 
ruptcy in Pensacola works no hardship upon the Ap¬ 
pellant, because it can, in the bankruptcy proceedings, 
assert such rights as it may have against that fur^d. 

Respectfully, 

WILLIAM H. WHITE, Jr., 
FREDERICK A. BALLARD, 

Attorneys for Randall Bell et al. 
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